1) Warrantless search of the apartment / email accounts

Article 17(1) of the ICCPR provides that “No one shall be subjected to arbitrary or unlawful
interference with his privacy, family, home or correspondence.”” The UN Human Rights
Committee has explicitly stated that a warrantless search of person’s home is, in the absence of a
valid explanation by the government, a violation of that person’s right to privacy.? The Human
Rights Committee has also emphasized that “Compliance with article 17 requires that the
integrity and confidentiality of correspondence should be guaranteed de jure and de facto.”
Furthermore, searches cannot be used for an improper purpose — they “should not be allowed to
amount to harassment.”

2) Sharing confidential information with Kazakh officials

Interpreting the scope of states’ obligations under Article 17 of the ICCPR, the Human Rights
Committee has emphasized that states must “ensure that information concerning a person’s
private life does not reach the hands of persons who are not authorized by law to receive, process
and use it, and is never used for purposes incompatible with the Covenant.”™

3) Search of a lawyer’s home

Interpreting the right to privacy, the European Court of Human Rights has repeatedly held that
“searches of lawyers’ premises must be subject to a very strict examination.”® In particular,
there must be “independent observers” present for the search, and those observers must both
“have legal qualifications in order to participate effectively” and “be vested with the power to
prevent any possible interference with the solicitor-client privilege of the firm being searched.””’
The Court has applied a heightened standard to searches of lawyers’ homes as well.®

As Belgium is a party to the European Convention on Human Rights, these cases governing
searches of lawyers’ premises are binding on the Belgian government. These cases further serve
as persuasive authority regarding how the Human Rights Committee would interpret the right to
privacy (Article 17) in the ICCPR.
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4) Search of a lawyer’s correspondence

Analyzing Article 8 (right to privacy) of the European Convention on Human Rights, the
European Court of Human Rights has explained that “while Article 8 protects the confidentiality
of all ‘correspondence’ between individuals, it affords strengthened protection to exchanges
between lawyers and their clients.” The Court emphasized that “legal professional privilege,
while primarily imposing certain obligations on lawyers, is specifically protected” by Article 8.'°
The “correspondence” protected under Article 8 includes hard drives!! and electronic data.'?

5) Arrest/detention during questioning

The Human Rights Committee, interpreting ICCPR Article 9(1) (prohibition on arbitrary
detention), has held that detention solely for the purpose of forcing someone to cooperate with a
criminal investigation is arbitrary because no one is required to provide such cooperation.'®

6) Lawyer couldn’t participate during the questioning by police

Article 14(3) of the ICCPR guarantees, in the determination of a criminal charge against a
person, the right to communicate with counsel and the right to defend oneself through legal
assistance.'* These rights apply during preliminary investigations and questioning before formal
charges have been filed. The Human Rights Committee, for example, has criticized a state in
which a person suspected of involvement in a criminal offense, but who was not yet detained,
had no right to have legal counsel present during police questioning.!® Further, as the UN
Working Group on Arbitrary Detention has explained, the right to counsel includes “the ability
to adequately consult with counsel.”!¢

7) Requirement to protect human rights defenders from retaliation

The UN Declaration on Human Rights Defenders requires states to “ensure the protection by the
competent authorities of everyone . . . against any violence, threats, retaliation, de facto or de
jure adverse discrimination, pressure or any other arbitrary action as a consequence of his or her
legitimate exercise of [their rights as a human rights defender].”’” The UN Working Group on
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Arbitrary Detention has also interpreted the prohibition on discrimination in ICCPR Article 26 to
include discrimination based on one’s status as a human rights defender.!®

8) Duty to protect refugees from persecution

Belgium’s Federal Agency for the Reception of Asylum Seekers has noted that, by signing the
1951 Convention Relating to the Status of Refugees, “Belgium undertook to protect refugees on
its territory.”"® This necessarily includes protecting refugees from judicial/legal harassment from
the persecuting state. For example, in 2014, INTERPOL’s Executive Committee adopted a
policy regarding refugees.?’ The policy provides that Red Notices and Diffusion Notices against
refugees requested by the persecuting state will not be processed (as long as the granting of
refugee status itself was not politically-motivated).?! The policy states that this rule is necessary
to “protect the rights of refugees, as guaranteed under the 1951 Convention relating to the Status
of Refugees.””
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