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The report analyses the characteristic features of the work 
of prosecutors and courts, that lead to violations of the 
right to reasonable time limits. The authors suggest ways 
to address the accusatory bias in the work of judges and 
prosecutors, and the problem of prosecutors’ unofficial duty 
to seek a guilty verdict by all means (even in the absence of 
proof of guilt). The report focuses on actions of the people 
involved in the proceedings, and organisational flaws in the 
work of the courts, leading to delays in judicial proceedings.

The study provides the latest statistical data and presents 
17 cases, which describe the situation of persons held in 
custody for several years (in some cases – even 8 to 10 
years). These proceedings were marred by gross violations 
on the part of the investigative bodies, and cases of the 
exertion of torture on detainees in order to force them to 
make confession statements.

The Ukrainian Bar Association and the Open Dialog Foundation 
developed recommendations for the state authorities, as well as 
proposals to amend the Code of Criminal Procedure in the part 
regarding the right to reasonable terms of criminal proceedings.
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M ore than 2% of criminal cases are examined by Ukrainian courts for 2 years, 
while another 4.2% of cases —  for 6 months to 1 year. Ukrainian legislation 
determines the maximum duration of pre-trial investigation. As regards 

judicial proceedings, the CCP stresses the need for its completion ‘within reasonable 
time limits ’, but fails to specify particular terms.

The European Court of Human Rights has repeatedly pointed to frequent violations 
of reasonable terms of criminal proceedings by Ukraine. In this situation, those who 
are held in custody, suffer most. As of 1 April, 2016, nearly 2,000 people were held in 
detention facilities from 6 months to 1 year, while 958 people —  for 1 year or more. 
The General Prosecutor Yuriy Lutsenko, appointed to the post in May 2016, stressed 
as follows: “I am aware of the fact that people are held for one, four, ten, fourteen or 
even twenty years in Ukrainian prisons”…  1 “For example, in the Lukyanovka detention 
facility, people have been awaiting a court judgement for 10 years or even longer.” 2

Prolonged detention is frequently a sign of gross violations on the part of the 
investigative bodies and it is used by the investigating authorities in order to exert 
pressure or coerce detainees to make confession statements. This report presents 
17 cases where people have been held in custody for several years (in some cases —   
8 and 10 years). In these cases, in particular, incidents of torture by law enforcement 
officers were recorded.

As confirmed by the analysed cases, the stay in a detention facility led to a significant 
deterioration of health condition of the accused, and even to their disability. In some 
cases, people die in detention facilities, failing to survive long enough to see a verdict. 
Human rights organisations point out that conditions in Ukrainian detention facilities 
are much worse than those in penal colonies. The Ombudsman’s Office pointed to the 
systemic problem of ill-treatment of prisoners and stressed that the living area for 
persons in custody does not meet European standards.

One of the key factors delaying examination of criminal cases is prosecutors’ 
‘unofficial duty’ to pursue a guilty verdict and maintain the charges even in the absence 
of proof of guilt. However, at the same time, it is difficult to persuade prosecutors to 
carry out investigation into the allegations of torture, corruption and abuse of office 
by law enforcement officers.

Another problem is accusatory bias in the work of judges and cases of violation of 
the principle of an adversarial process. In 2013 and 2015, the proportion of acquittals in 
Ukraine amounted to 0.24% and 0.32%, respectively. Ukrainian courts continue to use 
detention as a preventive measure en masse. Prosecutors’ requests to take persons 
into custody or extend their detention are often considered only formally, without 
proper assessment of the arguments. Also, the reasons for violation of reasonable 
time limits include long breaks due to the absence of the persons involved in the trial, 
failure to transfer the suspect or the accused from the detention facility to court, and 
other organisational flaws.

1 www.goo.gl/OolfHn

2 www.goo.gl/TeXQyu

1. INTRODUCTION

5



The study of the Open Dialog Foundation was carried out under the auspices of the 
Ukrainian Bar Association. The source base of the study were materials of criminal 
cases; statistical data from the replies by the State Penitentiary Service and the State 
Judicial Administration to the inquiries sent by the Open Dialog Foundation; Ukrainian 
Ombudsman’s replies to inquiries sent by the Open Dialog Foundation; information 
from human rights organisations and the media; information from the legal practice 
of members of the Ukrainian Bar Association and the practice of the Open Dialog 
Foundation; and provisions of Ukrainian law and decisions of the ECHR.

The Ukrainian Bar Association and Open Dialog Foundation developed recommenda-
tions for the state authorities, as well as proposals to amend the CCP in order to ensure 
the right to reasonable terms of criminal proceedings. The report has been prepared, 
taking into account the comments of attorneys, analysts, civil society organisations, 
and representatives of the Ministry of Justice and General Prosecutor’s Office who took 
part in a debate on the preliminary study results, held on 28 July, 2016.
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REASONABLE 
TERMS OF CRIMINAL 
PROCEEDINGS

T he new Code of Criminal Procedure (hereinafter referred to as the CCP) was 
enacted in Ukraine in 2012. The new CCP defines ‘reasonable term’ as such 
which is ‘objectively necessary’ for the issuance and execution of procedural 

decisions and actions.

Reasonable term is one of the general principles of criminal proceedings. The 
stages of criminal proceedings consist of a pre-trial investigation and a court trial. 
According to the CCP, pre-trial investigation within reasonable time limits should be 
ensured by the prosecutor and the investigating judge. In turn, reasonable terms of a 
court trial must be guaranteed by the court.

Article 28 of the CCP lists the criteria that affect the determination of reasonableness 
of time limits:

• the complexity of criminal proceedings;

• behaviour of persons involved in the proceedings,

• the manner in which the powers are executed by the investigator, prosecutor and court.

High Specialised Court of Ukraine for Civil and Criminal Affairs (hereinafter referred 
to as the HSCU) suggests that the complexity of the criminal proceedings be defined, 
using the following indicators: number of offenses, number of defendants, number of 
victims and witnesses, volume of materials collected during investigation, particular 
features of expert examinations etc. According to the HSCU, the behaviour of the persons 
involved in criminal proceedings can be assessed based on the performance of their 
procedural duties (appearance in court, compliance with the conditions of preventive 
measure, providing evidence, omission, justifiability of postponement or suspension of 
the proceedings, the duration between breaks between court sessions, etc.).

2. 1
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Ukrainian legislation sets specific deadlines for pre-trial investigation. Therefore, 
the delay at this stage is, in fact, impossible.

Two months are set for pre-trial investigation, counting from the date of notification 
of the person of suspicion that the person has committed a crime. According to Art. 
294 of the CCP, this time limit may be extended:

• up to 3 months, in the case of complex proceedings 
 (decisions are issued   by the head of the local prosecutor’s office);

• up to 6 months, in the case of particularly complex proceedings  
(decisions are issued   by the management of the regional prosecutor’s office);

• up to 12 months, in the case of extremely complex proceedings  
(decisions are issued by the General Prosecutor’s Office of Ukraine).

Thus, the maximum duration of pre-trial investigation cannot exceed 12 months.

However, with respect to judicial proceedings, Ukrainian law does not set specific deadlines.

Article 318 of the CCP emphasises the need for carring out a trial ‘within reasonable 
time limits’, but the time limits are not specified.

In most cases, failure to comply with reasonable time limits occurs at the stage 
of examination of the case by the court of first instance.

PROLONGED 
DETENTION

T he question of reasonable terms of criminal proceedings is especially important 
for persons to whom detention was applied as a preventive measure. Criminal 
proceedings against these persons must be carried out   immediately and examined 

in court as a priority (Article 28, section 4 of the CCP). In addition, the law entitles the 
suspect or defendant to request that his case be examined within shorter time limits.

During pre-trial investigation, detention cannot exceed 12 months (in case of 
investigation into serious and particularly serious crimes).

The judicial decision on detention is valid for 60 days. After this period, the person must 
be released from custody or the detention must be extended in court. The prosecutor, 
based on specific facts, must justify the need for extended detention and the court should 
re-examine the grounds for further application of the preventive measure (Art. 199 of the CCP).

2. 2
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The period of stationary psychiatric examination is also counted as part of the 
period of detention.

According to Art. 183 of the CCP, detention is the most severe, ‘exceptional’ pre-
ventive measure, applied only if a prosecutor can prove a high risk of milder preventive 
measures (such as personal recognisance, personal surety, bail and house arrest).

A person may be denied to be released on bail due to the following factors:

• The court may refuse bail, at its discretion, if the proceedings concern a criminal 
threat or the use of violence, killing of a person, or in the case when the conditions 
of prior preventive measure in the form of bail have not been met.

• Pursuant to Article 176, section 5 of the CCP, realease on bail cannot be applied 
to persons suspected or accused under Articles 109–114–1 of the CC, 258–258–5 
of the CC, 260 of the CC, 261 of the CC (seizure of state power, treason, sabotage, 
terrorist attack, establishment of illegal paramilitary formations, etc.).

THE PRACTICE OF 
THE EUROPEAN 
COURT OF 
HUMAN RIGHTS

T he right to respect reasonable terms of criminal proceedings is guaranteed by 
international treaties, ratified by Ukraine.

In particular, the right of every person to a judicial examination of his/her 
case within reasonable time limits or to a release from custody is stipulated in Article 5 
and Article 6 of the European Convention on Human Rights, Article 9 of the International 
Covenant on Civil and Political Rights and Principle 38 of the Code of Principles for the 
Protection of Detained or Imprisoned Persons.

The European Court of Human Rights (ECHR) has repeatedly stressed the serious 
shortcomings of law enforcement and judicial systems of Ukraine, pointing to the 
violation of Article 6 of the Convention on the right to a reasonable duration of criminal 
proceedings. In particular, in the case ‘Pavlyulynets v. Ukraine’, the ECHR concluded 
that the state has the responsibility to organise the judicial system in such a manner 

2. 3
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so that the courts can act in line with the Convention, including the compliance with 
the requirement to ensure ‘reasonable time limits’.

According to the principles of the ECHR, the starting point in determining the 
duration of criminal proceedings is the day on which the person was officially informed 
of the charges (the case ‘Antonenkov and others v. Ukraine’). The ECHR interprets the 

‘charges’ as “the official notification given to an individual by the competent authority 
of an allegation that he has committed a criminal offence.” The commencement of 
the criminal proceedings may be counted from the day of detention; or the day of the 
commencement of pre-trial investigation; or the day when the person was notified of 
the charges (the case ‘Merit v. Ukraine’). According to Ukrainian law, bringing a person 
to criminal responsibility begins with the notification of the person of suspicion that 
the person committed a crime.

According to the position of the ECHR, the period to be taken into account when 
analysing the reasonableness of the time limits, should cover all criminal proceedings 
(including appellate proceedings).

The ECHR determines the reasonableness of time limits, taking into account 
the following criteria: the complexity of the case, behaviour of the applicant and the 
state authorities, the importance of the subject of dispute for the applicant (the case 

‘Merit v. Ukraine’, ‘Vitruk v. Ukraine’, ‘Verhelskyy v. Ukraine’, ‘Ivanov v. Ukraine’, ‘Silin 
v. Ukraine’, ‘Benyaminson v. Ukraine’, ‘Pavlyulynets v. Ukraine’, ‘Todorov v. Ukraine’, 

‘Yurtayev v. Ukraine’).

The ECHR noted that defendants who are held in custody, are entitled to special 
scrupulousness of the courts in the examination of the case without delay (the case 

‘Vitruk v. Ukraine’, ‘Todorov v. Ukraine’, ‘Yurtayev v. Ukraine’). At the same time, the 
use of legal remedies (motions and complaints) cannot be interpreted as the act of 
protracting the proceedings (the case ‘Ivanov v. Ukraine’, ‘Silin v. Ukraine’).

The provision of fast and effective proceedings is the task of courts (the cases ‘Ivanov 
v. Ukraine’, ‘Silin v. Ukraine’, Benyaminson v. Ukraine’). In particular, in the decision 
issued in the case ‘Silin v. Ukraine’, the ECHR stressed that Ukrainian legislation allows 
courts to apply sanctions to those who cause unreasonable delay in the examination 
of the case.

According to the practice of the ECHR, effective legal protection for individuals 
creates an opportunity to appeal against protracting the proceedings and, as a result, 
receive compensation (the case ‘Merit v. Ukraine’).

2. DETENTION AND REASONABLE TERMS OF CRIMINAL PROCEEDINGS: A BRIEF REVIEW OF LEGISLATION
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GENERAL SITUATION 
REGARDING VIOLATION 
OF THE RIGHT TO 
REASONABLE TIME LIMITS

I n Ukraine, 4.2% criminal proceedings are examined by the courts within a period 
of 6 months to 1 year, and more than 2% of proceedings are examined for 2 years.

THE NUMBER OF CRIMINAL CASES  
WHICH HAVE BEEN EXAMINED BY COURTS IN VIOLATION OF REASONABLE TIME LIMITS IN 2014  3

3 Source of data: High Specialised Court ogov.ua/ua/uagalnennja_sudovoji_praktiki
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THE NUMBER OF CRIMINAL CASES WHICH HAVE NOT BEEN CONSIDERED  
BY COMMON LAW COURTS WITHIN THE PERIOD OF MORE THAN 6 MONTHS  4

The analysis of numerous cases confirms that the excessive duration of criminal 
proceedings is frequently a sign of falsification of the case file or other gross violations 
on the part of the investigating authorities. If proper evidence exists, even cases of high 
complexity are quickly brought to an end. However, if the prosecution does not have 
sufficient arguments, prolonged detention is often used in order to exert pressure on 
a person and force her to confess to the crime.

As of 1 April, 2016, 538 people were held in custody in detention facilities for 1 to 
2 years, and 420 people —  for more than 2 years.

4 Source: Judicial statistics on the website of the State Judicial Administration of Ukraine  
—  www.court.gov.ua/sudova_statystyka/
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THE NUMBER OF PERSONS HELD IN CUSTODY  
IN DETENTION FACILITIES FOR MORE THAN 6 MONTHS  5

5 Data for 2014 —  High Specialised Court of Ukraine for Civil and Criminal Cases —  www.sc.gov.
ua/ua/uzagalnennja_sudovoji_praktiki. Data for 2016: Reply of the State Penitentiary Service 
of Ukraine dated 21 June, 2016 and a reply of the State Judicial Administration of Ukraine dated 
21 June, 2016 to the inquiry filed by the CA Open Dialog Foundation. Number of persons held in 
custody for 6 months to 1 year was obtained by subtracting the number of persons held in custody 
for over one year from the number of persons held in custody for over 6 months; the number of 
persons held in custody for 1 to 2 years was obtained by subtracting the number of persons held in 
custody for more than 2 years from the number of persons held in custody for over 1 year.
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PARTICULAR FEATURES 
OF THE OPERATION 
OF PROSECUTOR’S 
OFFICES AND COURTS, 
LEADING TO A DELAY 
IN THE EXAMINATION 
OF CRIMINAL CASES

A) PROSECUTORS’ UNOFFICIAL DUTY TO SEEK  
A GUILTY VERDICT BY ALL MEANS

T he CPP guarantees procedural independence of prosecutors. However, in reality, 
from the formal and administrative points of view, prosecutors are dependent 
on their supervisors, and, therefore, they cannot make decisions without 

their supervisors’ approval. According to the established practice, heads of local and 
regional prosecutor’s offices impose certain restrictions on prosecutors, demanding 
from them that they act in the following way: a) send the greatest possible number of 
materials to the court even in the absence of objective proof of guilt; b) during the trial, 
maintain charges even if there are no reasons to do so; c) appeal against acquittals. 
These actions have become an unofficial ‘duty’ of prosecutors, as otherwise, due to a 
strict hierarchy, they may be punished for ‘poor quality work’.

Evaluation of the work of prosecutors on the basis of statistical indicators is the 
legacy of the Soviet era, which has been impossible to eradicate thus far. Therefore, 
in most cases, the law enforcement bodies send to court, even such criminal cases 
in which sufficient proof of guilt hasn’t been gathered. In the case when the pre-trial 

3. 2
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investigation has been poorly conducted, the previous reading of the CCP allowed courts 
to refer the criminal case for additional investigation. It is indicative that prosecutors 
often challenged such decisions, and in the appellate proceedings, they once again 
returned the case to the court for judicial examination.

In most cases, prosecutors are not even allowed to file a motion to change the 
preventive measure to a milder one. In practice, regardless of the circumstances, 
prosecutors must seek a guilty verdict. The data for the last three years show that 
prosecutors refused to maintain charges only in less than 1% of cases.

REASONS FOR A DELAY IN THE EXAMINATION OF CRIMINAL CASES  6

Prosecutors seek a guilty verdict at all costs, but it should be noted that this 
practice is not implemented usually when prosecutors are required to investigate 
into the cases of torture, corruption and abuse of government office on the part 
of law enforcement agencies. In most cases, prosecutors refuse to initiate criminal 
proceedings against employees of the prosecutor’s office or MIA. Even if proceedings are 
initiated, they are usually closed due to ‘lack of evidence’. Below are some illustrative 
examples, faced by the Open Dialog Foundation in its practice:

• The inefficiency of investigation into the incidents of torture. The cases, considered in 
the study, and reports from human rights organisations confirm that prosecutors do 

6 Source: A reply by the State Judicial Administration of Ukraine of 21 June, 2016 to the inquiry sent 
by the CA Open Dialog Foundation.
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not respond adequately to the allegations of exertion of torture by law enforcement 
bodies, and perpetrators remain unpunished. 7

• The refusal by the prosecutor’s office of Kyiv to investigate into possible illegal 
actions of its investigator. One of the cases in which the experts of the Open 
Dialog Foundation have been engaged, is the case of Kazakh opposition poli-
tician, businessman and political refugee Mukhtar Ablyazov. International hu-
man rights organisations and MEPs have repeatedly stated the political context 
of the case. 8 Kazakhstan, and later —  Russia and Ukraine brough charges of 
embezzlement of the funds of the Kazakh BTA Bank against Ablyazov and his 
associates. According to the correspondence of Kazakh state officials, which 
was published in the media, representatives of Kazakhstan prepared for MIA 
investigator Maksim Melnik, written charges against Ablyazov and his associates. 9 
 
Under public pressure, on 30 July, 2014, a criminal case was initiated against 
investigator Melnik under Article 365 of the Criminal Code (abuse of power). 
Investigator of the Prosecutor’s Office in Kyiv, Serhiy Khodakivskiy, has repeatedly 
made attempts to close the case. According to the documents, published in the 
media, his actions could have been orchestrated by the Kazakh side. On 23 July, 
2015, the Open Dialog Foundation, by legal process, brought about the initiation of 
a criminal case against Khodakivskiy under Article 365 of the Criminal Code. Still, 
on 30 September, 2015, the Prosecutor’s Office of Kiev closed the case against its 
investigator, failing to notify the Foundation (the applicant) of this fact. 10

• Unsuccessful attempts to bring the management of the General Prosecutor’s 
Office to liability for committed acts or omissions. In 2015, the Open Dialog 
Foundation officially addressed the GPU five times with a demand that a crim-
inal case be opened or official verification be carried out regarding the former 
General Prosecutor of Ukraine Vitaliy Yarema under Article 364 of the Criminal 
Code (abuse of power), Article 367 of the Criminal Code (negligence), Article 343 
of the Criminal Code (interference in the work of a law enforcement officer). 11 
 
In confirmation of possible criminal inaction by V. Yarema, our experts cited 
the following arguments: issuing statements with regard to Y. Ivanyuschenko, 
M. Zlochevskiy and S. Klyuyev in confirmation of the absence of criminal prosecution, 
which have been used as an argument for lifting sanctions with regard to those 
persons; unfreezing the assets of S. Arbuzov (representatives of the GPU could have 
been involved in these actions); failure to seize certain assets of representatives 
of the Yanukovych regime; ignoring the law ‘On the vetting of the state bodies’. 

7 www.tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CAT/C/UKR/
CO/6&Lang=En; www.tbinternet.ohchr.org/Treaties/CAT/Shared%20Documents/UKR/INT_CAT_
NGO_UKR_18649_E.pdf

8 www.goo.gl/lCWDCT

9 www.ru.odfoundation.eu/a/6845, otchet-analiz-dokumentov-po-delu-muhtara-ablyazova

10 www.goo.gl/a0o2fq

11 www.goo.gl/9RVpB8
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To all five inquiries, the GPU gave a reply that “no circumstances which might 
indicate the commission of a crime, have been presented.” On 3 March, 2016, the 
Pechersky District Court of Kyiv ordered that the GPU consider the inquiry, filed by 
the Foundation, in the manner and within the time limits, stipulated in Article 214 
of the CCP. The GPU has yet to report the results of the consideration of the inquiry.

B) ACCUSATORY BIAS IN THE WORK OF JUDGES

I n 2013 and 2015, the proportion of acquittals in Ukraine amounted to 0,24% and 
0,32%, respectively.

THE PROPORTION OF CONVICTIONS AND ACQUITTALS  12

Among the 17 cases examined in this study, it was only in 3 cases that persons 
were acquitted by the court. In most cases, those who were held in custody in violation 
of reasonable terms, received guilty verdicts.

Based on their own practice, attorneys report that the courts mirror the Soviet 
tradition by continuing to maintain accusatory bias and, sometimes, taking on the 
functions of the prosecution. In turn, the new CCP clearly establishes the principle 

12 Source of data: For 2013 —  The HSCU ‘The analysis of judicial statistics on the examination of in 
compentent local courts, appellate courts of provinces, the cities of Kyiv and Sevastopol, the Appellate 
Court of the Autonomous Republic of Crimea for 2013’; For 2015 —  the State Judicial Administration of 
Ukraine ‘The review of data regarding the status of administration of justice in 2015’.
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of an adversarial process, according to which the judge is primarily an arbiter who 
assesses both arguments of the prosecution and the defence.

In 2011, representative of the Ukrainian Helsinki Human Rights Union, Volodymyr 
Yavorsky, stated: “First, judges don’t know how to write acquittals; second, they are 
afraid to write acquittals as acquittals are often canceled by higher authorities, and, 
besides, the prosecutor’s office reacts very negatively to them.” 13 Indeed, sometimes, 
a guilty verdict includes many portions of the indictment act, while the acquittal 
requires harder work from the judge. In addition, it’s common practice that, following 
the handing down of an acquittal by a judge, the prosecutor initiates a criminal case 
against the judge on charges of rendering a knowingly unjust decision.

In addition, it is important to emphasise that, although detention is an exceptional 
measure of restraint, Ukrainian courts continue to use it en masse. In one of its 
Resolutions, the Supreme Court of Ukraine stated that the violations committed during 
the selection of a preventive measure in the form of detention, can significantly affect 
the final verdict. 14

Frequently, the prosecutor’s request regarding detention or the extention of 
detention is considered by a court only formally, without proper assessment of the 
facts which speak for the need to select this preventive measure. In particular, in many 
cases, courts do not verify whether the prosecutor presented direct specific evidence 
to the fact that, if at large, the person would hinder the criminal proceedings.

When issuing a decision to extend detention, the court should re-evaluate the 
risks and consider alternative preventive measures. However, some court decisions 
regarding this issue are formulated generally and contain recurring formulaic phrases. 
Most court decisions to extend custody contain the same list of reasons which have 
already been indicated in previous decisions regarding the person.

In addition, the HSCU noted that violation of law occurs in the case when judges 
justify the detention of a person by the fact that not all witnesses have been interro-
gated to date, but, at the same time, they do not apply any mechanisms to ensure the 
appearance of witnesses at the court sessions.

13 www.goo.gl/IHJhCi

14 www.zib.com.ua/ua/print/121009-verhovniy_sud_zrobiv_visnovok_schodo_rishennya_pro_vzyattya_

YEARS BEHIND BARS WITHOUT JUDGMENT
Prolonged pre-trial detention in Ukraine in violation of reasonable terms of criminal proceedings

20

http://zib.com.ua/ua/print/121009-verhovniy_sud_zrobiv_visnovok_schodo_rishennya_pro_vzyattya_.html


C) INSTITUTIONAL FLAWS IN THE WORK OF JUDGES

B ased on the analysis of the cases, considered in the study, the data from the 
HSCU and examples taken from legal practice, one can distinguish the following 
organisational flaws:

• Prolonged or frequent breaks between court hearings

Article 322 of the CCP provides for the principle of continuity of a court trial. In fact, it 
declares the need to avoid unnecessary interruptions in the work of the court. However, 
the law does not determine maximum duration of breaks between court sessions. The 
reasons for the interruption and postponement of court hearings can be numerous, including:

Failure of the persons involved in the proceedings (public prosecutors, defenders, 
witnesses, victims, defendants) to appear in court. In 2014, this was the most common 
reason for a delay in court proceedings. 15 Article 322 of the CCP does not consider it 
a violation of the principle of continuity. But, in fact, the absence of persons involved 
in the proceedings seriously affects the duration of a court trial.

According to the principle of an adversarial process, enshrined in the CCP, each party 
to the proceedings is individually obliged to ensure the attendance of their witnesses. 
As practice shows, it is the witnesses of the prosecution who frequently do not appear 
at the court hearing; at the pre-trial stage, they could have been intimidated and forced 
to sign certain testimonies. There are cases where witnesses from the prosecution 
do not appear in court for years, and defenders begin to have reasonable suspicion 
whether such witnesses exist at all.

Article 139 of the CCP provides for the imposition of monetary penalty  16 on the 
defendant, witness, victim, civil defendant, representative of a legal person, if they 
do not appear in court despite the summons without a valid reason.

In addition, the judge may issue a decision on compulsory appearance of a witness. 
However, the HSCU stressed that “the level of execution of the decisions on compulsory 
appearance remains to be low.” 17 For example, the practice of Attorney Serhiy Kischenko 
shows that no ruling on the compulsory appearance has been executed. Prosecutors do 
not monitor the implementation of such decisions, and courts do not respond properly 
to the omission by public officials who are responsible for the situation.

Moreover, reasons for absenteeism of persons involved in the proceedings include: 
a delayed notification with the information about the date and time of the court hearing 
and the lack of proof of handing the court summons to the recipient.

As regards absenteeism of legal counsels, it is mainly caused by their participation 
in another trial, illness, business trip and vacation. The CCP requires that, in case of 
a lack of possibility to appear at the hearing, the counsel should inform the court in 
advance, stating the reason for the absence.

15 www.sc.gov.ua/ua/sudova_statistika

16 In the amount ranging from 50% to 200% of the minimum wage rate

17 www.zakon3.rada.gov.ua/laws/show/n0002740–13

3. VIOLATION OF REASONABLE TERMS OF CRIMINAL PROCEEDINGS IN UKRAINE

21

http://sc.gov.ua/ua/sudova_statistika.html
http://zakon3.rada.gov.ua/laws/show/n0002740-13


Of course, sometimes, counsels also abuse their rights in order to protract the exam-
ination of the case. In some cases, it may be advantageous to defendants and counsels 
themselves. One of the possible reasons is seeking postponement of court sessions, hoping 
for the exhaustion of witnesses and victims, which could hinder the evidence process, 
carried out by the prosecutor. Besides, defenders may be interested in protracting the 
proceedings in order to reduce the final term of imprisonment under the ‘Savchenko Law’.

Relevant public services, responsible for transporting suspects or defendants 
from a detention facility to court, do not operate properly. The absence of a defendant 
is a common reason for the postponement of court hearings, especially in Kyiv, 
Dnipropetrovsk, Mykolaiv and Kherson Provinces (according to the HSCU). One of the 
reasons for the failure to transport suspects or defendants from detention facilities is 
the shortage or failure of vehicles, a lack of fuel and unmatched transport schedules.

• Prolonged time of conducting an expertise; failure of experts to appear at the 
court hearings.

• The problems of the quality of work performed by judges, namely: inadequate prepa-
ration for the examination of cases, overload of judges, non-appearance of the jury 
members, a lack of the jury, mismatch of working schedules of courts, and others.

• Frequent changes in the composition of the court, replacement of judges in 
connection with the termination of office, judges’ vacation, sick leave and so on.

• The problems of logistics of the courts, including the lack of free rooms for meetings 
or rooms which would fit in the required number of participants in the meetings.

THE ‘SAVCHENKO LAW’

O n 24 December, 2015, the Law of Ukraine ‘On amendments to the Criminal Code 
of Ukraine (regarding improvement of the procedure for counting by the court 
of the term of pre-trial detention in the term of sentence)’ of 26 November, 2015, 

No. 838-VIII (the ‘Savchenko Law’), was enacted. 18 One of the authors of the law was 
Nadia Savchenko, MP of Ukraine and one of the Ukrainian political prisoners in Russia 
who was successfully released due to the pressure from the international community. 19

Under this law, in case of sentencing a person to imprisonment, one day of detention 
counts as two days of imprisonment.

The court is obliged to release the person, if, after appropriate conversion, the period 
of detention equals or exceeds the term of their sentence. Also, the person must be 

18 www.zakon3.rada.gov.ua/laws/show/838–19

19 www.en.odfoundation.eu/a/7242, report‑28‑hostages‑of‑the‑kremlin
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released if, according to the calculation, the term of detention exceeds the maximum 
possible punishment under the article which served as the basis for bringing charges 
against the person.

Under the law, ‘previous detention’ means the following:

• Detention without a court order and by the decision of the investigating judge.

• Detention as a preventive measure during pre-trial investigation and a court trial.

• Staying in a medical facility for the court-appointed examination.

• In case of a person who is serving time, staying in pre-trial detention for the time 
of investigation or for participation in the trial.

The law applies both to persons serving their sentences in prison, and those who 
are held in detention facilities.

According to the State Penitentiary Service, as of 24 June, 2016, 6,543 persons (5,807 
convicts and 736 inmates) have been released under the ‘Savchenko Law’, while the 
prison term of 46,481 persons was reduced. As of 20 May, 2016, 81 persons, released 
under the ‘Savchenko Law’, were sent back to prison for committing new crimes. 20

The ‘Savchenko Law’ is sharply criticised by the General Prosecutor’s Office of 
Ukraine, 21 Ministry of Justice, 22 National Police, 23 and the State Penitentiary Service. 24

The main argument in the criticism of the ‘Savchenko Law’ is that it has led to an 
early release of numerous people, convicted of serious and particularly serious crimes. 
In particular, the application of the law led to the release of the following persons: 
Viktor Lozinski, former politician, convicted of murder; Igor Zvarych, former judge, 
convicted of bribery; Mykola Shekerli, convicted of pedophilia; Andriy Slyusarchuk, 
medical doctor, convicted of fraud.

The Ministry of Justice suggested that the law be amended in such a manner so that 
it wouldn’t be applicable to persons who have committed violent crimes (murder, rape, 
grievous bodily harm, etc.). However, the NGO ‘Donetskiy Memorial’, having studied the 
rate of decline in the number of persons convicted for serious and particularly serious 
crimes in the years 2014–2016, has determined that mainly people convicted of minor, 
nonviolent crimes, were released under the ‘Savchenko law’. 25

At the same time, the law does not relieve the fate of those who were accused of 
committing less serious crimes and were not held in custody. According to representative 
of the Supreme Court of Ukraine, Yaroslav Romanyuk, the ‘Savchenko Law’ leads to 

20 www.radiosvoboda.org/a/news/27839665

21 www.korrespondent.net/ukraine/3673325-v-henprokurature-nazvaly-zakon-savchenko-opasnym

22 www.lb.ua/news/2016/05/24/335902_minyust_podderzhal_izmenenie_zakona

23 http://goo.gl/rSZ7CY

24 http://goo.gl/wCFNjx

25 www.ukrprison.org.ua/expert/1461996316
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unequal treatment of prisoners, 26 as those who cooperated with the investigative bodies 
and were not held in custody, may have to serve their sentence for a longer period of 
time than those who had been held in custody and were convicted of serious crimes.

However, given the negative situation regarding the right to a fair trial in Ukraine, 
the ‘Savchenko law’ allowed to release a considerable number of persons whose 
charges were of dubious nature. This law will play a certain role in combating the 
effects of the problem of violation of reasonable terms of criminal proceedings. In 
any case, the assessment of effectiveness of the ‘Savchenko Law’ and options for its 
further development is a topic for another discussion.

Full implementation of the law in practice continues to pose a problem. For 
example, it is not clear from the text, which court should consider the request for the 
re-calculation of the term of imprisonment: whether it should be the court that issued 
the guilty verdict or a competent court near the place of punishment. 27

26 http://goo.gl/NUVOaI

27 www.timlawyer.com.ua/prebyvanie-sizo-den-za-dva
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INADEQUATE 
CONDITIONS OF STAY IN 
A DETENTION FACILITY

Among the cases reviewed in the study, of all people who had been held in detention 
facilities for years, in three cases, the persons were acquitted by the court; in 
three other cases, the persons are serving time in prison; in two cases, prisoners 

were released under the ‘Savchenko Law’ or due to the fact that they have already served 
the entire term of imprisonment while in custody; in five cases, counsels succeeded in 
changing the preventive measure; and in four cases, the accused are still held in custody.

The explanatory note to the ‘Savchenko law’ expressly states that “the conditions of 
serving time by those convicted, in correctional facilities of different security levels, are 
better than the conditions in detention centres where people, who are merely suspected 
of committing an offence, are held.”  28 Representatives of human rights organisations also 
stressed that conditions of detention in Ukrainian detention facilities are much worse than 
in penal colonies. 29 According to the NGO ‘Donetskiy Memorial’, in the first half of 2014, 
456 people died in penitentiary institutions, of which 69 people —  in detention facilities.. 30

The Office of the Ukrainian Parliament Commissioner for Human Rights finds “systemic 
breach of the order of remand and imprisonment which leads to ill-treatment of detainees 
and inmates.” 31 In particular, on 28 October, 2015, the Ombudsman’s Office informed the Open 
Dialog Foundation that in 2015, as a result of monitoring visits to detention facilities and penal 
colonies, they observed the following systemic violations: abuse of ‘physical measures of 
influence’, humiliation of detainees, subjecting inmates and detainees to inhumane treatment, 
unsanitary conditions, inadequate food and medical care. Similar violations were recorded in 2014.

In addition, the Ombudsman emphasised that the Ukrainian legislation establishes 
the standard of the living space for detainees (2.5 square metres for a person). This area 
does not meet European standards and is smaller than the living space for inmates, 
provided for by Ukrainian legislation (4 square metres for a person).

28 www.goo.gl/JKZdQF

29 www.radiosvoboda.org/a/27016078

30 www.ukrprison.org.ua/statistics/1409938063

31 www.goo.gl/S6DlOK
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THE ANALYSIS OF CASES

Aleksandr  

Orlow

a citizen of Poland, 
Ukrainian journalist.

He is accused of a contract 
killing (Article 28, section 3; 
Article 115, section 2, points 
6, 8, 11 and 12 of the CC) and 
illegal possession of drugs 
(Article 229–6, section 1 of 
the CC).

The duration of his 
detention in the Odessa 
detention facility —  4.5 
years (from September 
2011 to May 2016).

4,5
YEARS

Aleksandr Orlow submitted approx. ten re-
quests for a change of the preventive measure to 
one unrelated to detention, but all requests have 
been rejected by the court.

The legal analysis of the materials of the crim-
inal proceedings confirm gross violations on the 
part of the investigative bodies. In particular, the 
accusation of a contract killing isn’t supported 
by sufficient evidence and is based solely on the 
testimonies of two perpetrators of the murder. 
There is reason to believe that they gave false 
testimonies against Aleksandr Orlow under the 
pressure from the investigative bodies.

As regards the charge of illegal possession of 
drugs, the ECHR stated that in the case of Orlow, 
the duration of the proceedings failed to meet rea-
sonable time limits, which constitutes a violation of 
Article 6, point 1 of the Convention for the Protection 
of Human Rights and Fundamental Freedoms. 32

The investigation and judicial proceedings have 
been unjustifiably protracted. And so, thus far, more 
than 120 hearings have been scheduled. Most of 
them did not take place for various reasons.

In August 2015, the Open Dialog Foundation 
launched a public campaign in defence of 
Aleksandr Orlow, attracting the attention of 
Ukrainian and Polish community to numerous 
violations in the case. Significant efforts have been 
made in order to change the measure of restraint 
for Mr. Orlow, given his age (currently —  61) and 
poor health condition. In May 2016, Aleksandr Orlow 
was released from custody under the guarantee 
of MPs of Ukraine. Criminal proceedings against 
him are underway. 33

32 www.goo.gl/ca1Z6e

33 www.goo.gl/8f1IRr
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He is accused, among 
others, of an attempted 
murder (Article 15 of the CC, 
Article 115 of the CC) and 
illegal handling of weapons 
(Article 263 of the CC). 34

According to journalists, 
Broslavskyy has been 
awaiting the decision 
of the Appellate Court 
of Lviv Province (which 
is examining his case) 
in a Lviv colony for over 
10 years.

34 www.goo.gl/9tKXCZ

10
YEARS

28

Pavlo 

Broslavskyy
During the period of his detention, Broslavskyy’s 

health condition has significantly deteriorated. He 
claims to have been subjected to torture by the 
law enforcement bodies, which led to walking 
problems. The prosecutor hasn’t withdrawn 
the charges. 35

35 www.goo.gl/rrWdh9
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Andriy 

Schadilo

He is accused of banditry 
(Article 257 of the CC), 
extortion (Article 189 of the 
CC), robbery (Article 186 
of the CC), illegal handling 
of weapons (Article 263 of 
the CC), illegal production, 
acquisition, and possession 
or transportation of narcotic 
drugs (Article 309 of the CC).

The duration of his 
detention in a detention 
facility —  almost 4 years 
(from 21 November, 2011 to 
11 November, 2015).

4
YEARS

For more than three years, witnesses and 
victims have not appeared in court. His coun-
sels have reasons to believe that these victims 
don’t exist at all. The Desnyanskiy District Court 
of Kyiv has returned the indictment act to the 
prosecutor several times. 36

On 12 June, 2015, when another court hearing 
on the selection of a preventive measure was 
scheduled, Schadilo was taken to hospital due 
to high blood pressure. His counsel, Yevgeniy 
Solodko, noted that MIA employees forcibly took 
Schadilo from hospital and transported him to 
court. On 15 June, 2015, the doctors stated that, 
due to hypertensive crisis, Schadilo cannot partic-
ipate in the hearing. At the same time, according 
to the counsel, the prosecutor demanded that 
the doctors change their opinion. According to 
the staff team of video journalists and materials 
of the counsels, Schadilo cut his veins, and, as 
the doctors were prevented from helping him, 
he was carried into the courtroom bloodied and 
unconscious. 37 Despite this, the judges held the 
session and once again granted the prosecutor’s 
request to keep Schadilo in custody.

The counsels reported that the walls of the 
prison cell, where Schadilo is held, are covered 
with mold.

On 11 November, 2015, a judge of the 
Appellate Court released Schadilo from custody. 
Consequently, Prosecutor Aleksandr Yurchenko 
labelled this decision ‘obviously unjust’ and in-
itiated criminal proceedings against the judge 
on 25 November, 2015.

36 https://goo.gl/ss3mCG

37 https://goo.gl/zqLGMk
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former entrepreneur.

On 13 June, 2001, he was 
detained. On 30 July, 2004, 
the Appellate Court of 
Kyiv Province sentenced 
him to life imprisonment, 
having Convicted him of 
killing several people.

The duration of his 
detention in a detention 
facility —  3 years.

3
YEARS

30

Aleksandr 

Rafalskiy
According to human rights activists, following 

the detention, Rafalskiy was subjected to brutal 
torture: law enforcement officers beat him with 
batons; they passed electric current through his 
fingers, ears, feet, genitals; they forced him to 

‘dig his own grave’ in the forest; they threw him 
into the lake with a whetstone tied to his legs; 
they shot over his head; they strangled him by 
putting a plastic bag over his head. According 
to Rafalskiy, initially, investigators forced him to 
give information as to “on which bank accounts 
he keeps his money”, and then, they decided to 

‘pin’ unsolved assassinations on him. 38

Rafalskiy did not incriminate himself, but 
other defendants in the case incriminated him. 
Later, in court, they stated that they had given 
a testimony against Rafalskiy under torture.

Amnesty International, Kharkiv Human 
Rights Group and other human rights or-
ganisations reported gross violations during 
the court trial, and called for an investigation 
into the incidents of torture against Rafalskiy. 
Human Rights Information Centre reported 
that the office of the UN High Commissioner for 
Human Rights urged Ukrainian authorities to 
investigate into the incidents of illegal detention 
and exertion of torture on Aleksandr Rafalskiy. 39

According to human rights activists, Rafalskiy 
brought about the initiation of several criminal 
cases against law enforcement officers who had 
tortured him. At the same time, the prosecutor’s 
office has repeatedly closed the cases due to a ‘lack 
of evidence’, but the court refused to close them 
and demanded that these cases be investigated. 40

38 https://goo.gl/csLeIZ

39 https://goo.gl/9xaEQa

40 www.goo.gl/kTHAL4
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Yuriy 

Symonenko

former prorector of 
the National Aviation 
University of Ukraine 
(NAU).

He is accused of ordering 
an armed attack on the 
car of Maksim Lutskiy, 
prorector of the NAU and 
former MP from the Party 
of Regions.

The duration of detention 
in a detention facility —  
almost 7 years.

7
YEARS

Yuriy Symonenko was taken into custody 
in April 2009. His brother noted that other de-
fendants have repeatedly stated in court that 
their testimony against Simonenko had been 
given under pressure. In particular, one of the 
defendants, whom the prosecutor’s office la-
belled ‘the perpetrator of the crime’, claimed that 
the attack had been staged by Maksim Lutskiy 
himself. Another defendant stated that Interior 
Ministry officers beat him at the police station. 
A criminal case was initiated against Lutskiy 
for fabricating a criminal case. 41

The reasons for delaying the examination of the 
case were the following: the overload of the judge, 
a lack of the composition of the court, repeated 
replacement of the composition of the court, the 
absence of counsels. The prosecutor refused to 
file a motion to change the preventive measure. 42

In February 2016, Symonenko’s preventive 
measure was changed to house arrest. 43

41 www.goo.gl/8AlTgT

42 www.goo.gl/7jiYED

43 www.goo.gl/Rif5Xz
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former businessman.

He was detained on 27 
November, 2006. On 19 
September, 2008, he was 
sentenced by the Appellate 
Court of Lviv Province 
to life imprisonment, 
having been convicted 
under Article 15, section 2 
(attempted crime); Article 
27, section 3 (organisation 
of a crime); Art. 115, section 
2 (murder). The Supreme 
Court dismissed the appeal.

The duration of his 
detention in a detention 
facility —  almost 2 years.

2
YEARS

32

Volodymyr 

Panasenko
In 2006, the car of Roman Fedyshyn, 

Volodymyr Panasenko’s business partner, 
exploded. As a result of the explosion, Fedyshyn 
sustained light injuries, while a passer-by, a 
14-year-old schoolgirl, Marichka Kutsynda, died. 
The charges against Panasenko were based on 
the testimony of one person who subsequently 
renounced the previous testimony, claiming 
that it had been given under torture.

Oleksandr Rudyi was labelled a ‘crime fa-
cilitator’ by law enforcement officers. On 20 
November, 2006, he was detained in a mental 
hospital where he was undergoing treatment 
for alcoholism. Mr. Rudyi signed four confes-
sions to the crimes, in each of them indicating 
different names of the masterminds behind the 
crime. In the latest ‘confession’, he indicated 
Volodymyr Panasenko as the one who had 
allegedly paid him money for blasting the car. 44

During the pre-trial investigation and the 
court trial, Oleksandr Rudyi has repeatedly 
stated that he had been forced to incrimi-
nate Panasenko under torture. According to 
Mr. Rudyi, law enforcement officers brutally 
beat him and threatened to kill his loved ones. 
However, the court ignored these statements.

Former Ukrainian ombudsperson, Nina 
Karpachova, stressed the unreasonable-
ness of the verdict against Mr. Panasenko. 
Representative of the Ukrainian Helsinki Human 
Rights Union, Oleg Levitskiy, commented on the 
matter as follows: “An innocent man is kept in 
a cell for life prisoners. Mr. Panasenko is being 
punished by undeserved imprisonment, facing 
eternity in jail, but no one cares about it.”  45

44 https://goo.gl/WYcPG2

45  www.humanrights.org.ua
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Vadim 

Polishchuk

businessman.

He was accused  
of killing a law 
enforcement official.

The duration of his 
detention in the Vinnytsia 
detention facility —   
more than 5 years.

5
YEARS

Polishchuk reported that he had been sub-
jected to brutal beating at the police station: they 
beat him in the ribs; they passed an electrical 
current through his genitals, they put a plastic 
bag over his head. It was under torture that 
Mr. Polishchuk signed four confessions with 
various content. According to witnesses, the 
investigator from the prosecutor’s office stated 
in court that Polischuk had sustained injuries 
due to falling out of bed. The counsel noted 
that for a long time, he hadn’t allowed to visit 
Polishchuk. 46

In April 2012, Polishchuk was acquitted and 
released straight from the courtroom. 47

46 www.goo.gl/8fZ0gr

47 www.goo.gl/hDrgc5
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entrepreneur, co-founder 
of the International Civil 
Society Organisation 

‘Ukrainian European 
Perspective’ (with the head 
office in Prague).

He was accused of 
involvement in the 
attempted murder of 
banker Sergiy Dyadechko 
(Article 15 of the CC, Article 
115 of the CC) and illegal 
handling of weapons 
(Art. 263 of the CC).

  The duration of his 
detention in a detention 
facility —  3 years and  
9 months. 

~4
YEARS

34

Vasil 

Danyliv
 Mr. Danyliv noted that during this period, he 

was repeatedly transferred to various places of 
detention, in particular, to Boyarka (Kyiv Province), 
Kryvyi Rih (Dnipropetrovsk Province), Donetsk, 
Zhytomyr and Kyiv. According to Mr. Danyliv, while 
in the Donetsk detention facility, law enforcement 
officers took him into the woods with a bag on 
his head and shot the gun near his temple. 48

In 2010, Mr. Danyliv collaborated with Yulia 
Tymoshenko’s campaign headquarters. He also 
worked as an assistant of Bohdan Danylyshyn, 
a former economy minister in the government 
of Yulia Tymoshenko. 49 Mr. Danyliv supported 
the granting by the Czech Republic of political 
asylum to Bohdan Danylyshyn and Oleksandr 
Tymoshenko, the politicians who opposed the 
Yanukovych regime. On 9 July, 2012, Mr. Danyliv 
headed the campaign headquarters of the 
Socialist Party of Ukraine. 50

On 18 July, 2012, Mr. Danyliv was detained by 
law enforcement agencies. He considers the 
prosecution to be politically motivated.

The court sessions in the trial against 
Mr. Danyliv have been postponed due to the 
absence of the jury members, representatives 
of the General Prosecutor’s Office of Ukraine and 
others. In over 2.5 years, the composition of the 
court has changed three times, and there were 
more than 30 removals and replacements of 
counsels and prosecutors. On 6 April, 2016, the 
Shevchenko District Court of Kyiv released Vasyl 
Danyliv, changing his preventive measure to 
house arrest. 51

48 www.goo.gl/DVTHMt

49 www.radiosvoboda.org/a/24685166

50 https://goo.gl/MP6TEO

51 www.goo.gl/4Ycfgo
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Roman 

Kurylas

entrepreneur.

He was accused of 
kidnapping a person (Article 
146 of the CC), infliction of 
bodily harm of medium 
gravity (Article 122 of the 
CC), fraud (Article 190 of the 
CC), and money laundering 
(Article 209 of the CC).

The duration of his 
detention in the Lviv 
detention facility —   
2 years and 3 months.

>2
YEARS

Kurylas claims that the case against him was 
fabricated. According to his counsel, neither the 
victim nor the witnesses who were involved in the 
case, identified Roman Kurylas as the perpetrator.

UN and OSCE representatives attended the 
court hearings in the case. In November 2014, 
Mr. Kurylas was released from custody. On 13 
July, 2015, the Frankivskiy District Court of Lviv 
acquitted Roman Kurylas. 52 According to him, 
he lost his business while on remand. 53

52 https://goo.gl/C6RAaH

53 www.goo.gl/Lgx1EE
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They are accused of 
drug trafficking in the 
correctional colony in 
Berezan (Kyiv Province).

The duration of their 
detention in the 
Lukyanovka detention 
facility —  almost 5 years.

5
YEARS

36

Oleksandr 
Sherstnov, 
Oleksandr 
Talalayev,  
Viktor  
Sheremeta, 
Vladyslav  
Yarosh,  
Volodymyr 
Timoshenko

The court has twice referred the case for 
further investigation due to the inability to 
cross-examine all witnesses, but each time, 
the prosecutor’s office returned the case to court 
through the appellate proceedings. 54

During this time, one of the accused, Andriy 
Gordiyenko, died of a heart attack in prison. 55 
According to Counsel Oleg Levadnyi, of 6 witnesses 
involved in the case, only one has been cross-ex-
amined thus far.

54 www.goo.gl/qOYGZl

55 www.radiosvoboda.org/a/27064082
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Oleksandr 

Kantsedaylo

65-year-old attorney.

The duration of his 
detention in the 
Lukyanovka detention 
facility —  7 years.

7
YEARS

In November 2014, the Holosiivskyi District 
Court of Kyiv sentenced Oleksandr Kantsedaylo 
to 13 years’ imprisonement, having convicted him 
of kidnapping and murdering a man; fraud, and 
forgery of documents. 56 On 21 January, 2016, 
the Appellate Court released Mr. Kantsedaylo 
straight from the courtroom, having converted 
every day spent in jail as two days of imprison-
ment (in accordance with the ‘Savchenko Law’).

Mr. Kantsedaylo’s daughter, Diana stated that 
the case was fabricated, and law enforcement 
officers subjected her father to torture: “For a few 
days, he was tortured, he wasn’t given any food or 
water; he was constantly beaten and humiliated. 
When they gave him water, it was taken from 
the toilet or from a bottle for watering flowers. 
He was beaten with sticks, backs of chairs, over 
the face, over all parts of his body.” 57 According 
to her, in 2005, during the presidential election 
campaign, Oleksandr Kantsedaylo represented 
in court, the interests of 83-year-old veteran Vasil 
Yaroshenko, who accused Viktor Yanukovych of 
using abusive words during a rally.

The composition of the court has changed six 
times during the trial against Mr. Kantsedaylo. 
The prosecutor refused to change the preventive 
measure with regard to Mr. Kantsedaylo, citing 
that he could contact other suspects who are 
still at large. 58 According to Mr. Kantsedaylo’s 
daughter, the court also refused to release him 
from custody, as not all witnesses have been 
cross-examined in the case. 59

56 www.goo.gl/o5GKV1

57 www.goo.gl/z8x8Sl

58 www.goo.gl/hW70P0

59 www.goo.gl/P5yGUD
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They were accused of 
robbery in a private 
residence (Article 187 
of the CC).

The duration of their 
detention in the Lviv 
detention facility —   
8 years.

8
YEARS

38

Roman Pankiv, 
Andriy Bats

Roman Pankiv and Andriy Bats stated that 
they had been subjected to torture by the law 
enforcement bodies. According to Mr. Pankiv, 
he signed a confession, unable to endure the 
beating (they broke his right foot). 60 Mr. Pankiv 
intended to tell journalists about the torture, but 
on the appointed day, the Sambirskiy District 
Court canceled its permission for interviews. 
Subsequently, Mr. Pankiv tried to commit suicide 
by cutting his wrists. 61

60 www.ntn.ua/uk/products/programs/svidok/
news/2009/05/12/1247

61 www.goo.gl/gr2uQU

http://ntn.ua/uk/products/programs/svidok/news/2009/05/12/1247
http://ntn.ua/uk/products/programs/svidok/news/2009/05/12/1247
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Igor 

Zavadsky

accordionist,  
Honored Artist of Ukraine.

He was accused of 
corruption of minors 
(Article 156 of the CC).

The duration of his 
detention in the 
Lukyanovka detention 
facility —  4 years.

4
YEARS

Mr. Zavadsky was arrested in March 2012. 
In July 2014, the Podilskiy District Court of Kyiv 
sentenced Mr. Zavadsky to 13 years’ imprison-
ment, but in April 2016, the Appellate Court of 
Kyiv overruled the verdict and referred the case 
back for further investigation. 62 On 16 June, 2016, 
the court changed the preventive measure for 
Zavadsky, releasing him on guarantees, given 
by human rights activist Yevhen Zakharov, MP 
Mykola Kniazhytskyi and People’s Artist of 
Ukraine, Raisa Nedashkivska. 63

Mr. Zavadsky’s counsel argues that the case 
has been fabricated. Mr. Zavadsky’s students and 
their parents who communicated with the media, 
denied the information about the corruption of 
minors. 64 The counsels filed a complaint with 
the ECHR, reporting the use of torture against 
Zavadsky by the law enforcement bodies. 65

62 www.goo.gl/K0S2Gn

63 www.goo.gl/tzNR3l

64 www.goo.gl/16ytfu

65 www.goo.gl/OiTHfX
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He was accused of first 
degree murder (Article 115 
of the CC), robbery (Art. 187 
of the CC) and theft of 
documents (Article 357 
of the CC). 66

The duration of his 
detention in a detention 
facility —  5 years.

66 www.goo.gl/xzj2kD

5
YEARS

40

Roman 

Struts
Mr. Struts stated that law enforcement officers 

demanded money from him for closing the 
case and subjected him to torture, in particular, 
by hanging him from the iron bar; they beat 
him with bottles filled with water; they burned 
pieces of paper between his fingers; they put a 
plastic bag over his head. The prosecutor’s office 
refused to institute a criminal case based on 
this statement. Mr. Struts also reported that the 
investigator had deliberately stained his clothes 
with the blood of the killed man. 67

In June 2015, Mr. Struts was released and 
placed under house arrest, as the prosecutor 
didn’t object to changing the preventive measure. 
On 23 December, 2015, the Ivano-Frankivsk 
City Court sentenced Mr. Struts to 8 years’ 
imprisonment. 68

67 www.goo.gl/p3z2PP

68 www.goo.gl/Ful1si
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Denis 

Tsypin

attorney. 69

He was accused of 
extortion. As a result, the 
court found him innocent 
of extortion, but changed 
the charges to fraud and 
sentenced him to three 
years’ imprisonment. 70

Due to the fact that 
Mr. Tsypin spent three 
years in the Lukyanovka 
detention facility, after 
the handing down of the 
verdict, he was released 
straight from the 
courtroom.

69 www.ckp.kiev.ua

70 www.goo.gl/FJvd0S

3
YEARS

Mr. Tsypin was involved in a criminal case 
regarding the extortion of money from bankers 
who were constructing a building in the centre 
of Kyiv. “In order to neutralise the citizens who 
opposed the construction, they (the bankers) 
needed a criminal case. They found a lawyer, i. e. 
me, whom they offered money for the organi-
sation of a public debate on the construction of 
their building, and when they handed the money, 
representatives of the prosecutor’s office and 
police instantly appeared in the room, stating that 
they have witnessed extortion of money”- Denis 
Tsypin said in an interview for journalists. 71

On 18 February, 2005, Mr. Tsypin was arrested. 
The Pechersky District Court of Kyiv referred the 
case back for further investigation; however, the 
prosecutor’s office brought about the overruling 
of the decision in the appellate instance. Also, the 
Pechersky District Court referred this case for con-
sideration to a different court (the Shevchenkivskiy 
District Court of Kyiv); still, the decision was over-
ruled again in the appellate instance.

According to the information of the ECHR, on 
15 August, 2007, the Pecherskiy Court ruled that 
there was no evidence of extortion, but changed the 
charges against Mr. Tsypin to ‘fraud’ and sentenced 
him to 3 years’ imprisonment. On 18 February, 
2008, Mr. Tsypin was released from custody as 
he has actually served his term of imprisonment, 
appointed by the court, while in detention. 72

Mr. Tsypin filed a complaint with the ECHR with 
regard to his prolonged pre-trial detention. On 
5 September, 2013, the Government of Ukraine 
acknowledged that Mr. Tsypin’s right to personal 
inviolability had been violated and agreed to pay 
the compensation of 5,000 euros to the victim.

71 www.goo.gl/h3fUbu

72 www.goo.gl/o2oaDe
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They are accused of first 
degree murder (Art. 115 of 
the CC), robbery (Art. 187 of 
the CC), misappropriation 
of documents (Art. 357 
of the CC), resistance to 
a public official (Article 
342), threatening of law 
enforcement officials 
(Article 345 of the CC).

The duration of their 
detention in a detention 
facility —  almost 5 years.

5
YEARS

42

Myron Keybis, 
Mykola Dutchak,  
Sergiy Razhon

Social activists noted that the court trial 
has been protracted due to the absence of the 
prosecutor, the victims, their representatives 
and witnesses. Thus, of 33 witnesses, only 
three have been cross-examined in six months. 
Myron Keybis’s relatives claim that he was 
subjected to torture in an attempt to coerce 
him into confessing to the crimes; still, the 
prosecutor refused to initiate a criminal case 
with regard to the matter. The court refused 
to release Mr. Keybis under the guarantee of 
the NGO ‘Ukrainian European Foundation ‘Liga 
Prava’ [‘The League of Law’]. 73

73 https://goo.gl/byHkq1
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Gennady 
Kytaynyk,  
Yuriy 
Vysochynenko, 
Igor  
Oliynyk

They were accused of 
murder, committed in 1989.

The duration of their stay 
in prison —  6 years.

6
YEARS

Mr. Kytaynyk, Mr. Vysochynenko and 
Mr. Oliynyk were taken into custody in 2000, and 
in 2001, all three signed confession statements. 
At the trial, they retracted their testimonies, 
stating that they had incriminated themselves 
under torture and pressure. 74 Mr. Kytaynyk’s 
wife claims that she and her husband received 
threats from law enforcement officials who 
demanded they he confesses to the crime. 
Mr. Vysochynenko reported that the police had 
tortured him and threatened to kill his family. 
Mr. Oliynyk also stated that he had been beaten 
by law enforcement officers.

In July 2003, Mr. Kytaynyk and 
Mr. Vysochynenko were sentenced to life im-
prisonment, and Mr. Oliynyk —  to 15 years in 
prison. In 2004, the Supreme Court commuted 
the punishment, reducing the sentence against 
Mr. Kytaynyk and Mr. Vysochynenko to 15 years’ 
imprisonment, and that against Mr. Oliynyk —  to 
14 years in prison. According to media reports, all 
three were released from prison in 2006, after 
the General Prosecutor referred the case to the 
Supreme Court of Ukraine, which overruled 
the verdict, and the Dnipropetrovsk Regional 
Prosecutor’s Office closed the case due to the 
failure to prove the guilt of the convicts. 75

74 www.goo.gl/DpkYt0

75 www.goo.gl/Q0TWd9

43



RECOMMENDATIONS

5



5. RECOMMENDATIONS

45

C onsidering the presented reasons for violations of the right to reasonable terms 
of criminal proceedings and excessively long detention, the Ukrainian Bar 
Association and the Open Dialog Foundation hereby appeal to the Supreme 

Court of Ukraine, the General Prosecutor’s Office of Ukraine and the Verkhovna Rada 
of Ukraine with a request that our proposals be evaluated and taken into consideration.

We hereby request that the Supreme Court of Ukraine, on the basis of current 
legislation and generalisation of judicial practice of Ukrainian courts and the ECHR, 
adopt an updated decision of the Plenum, which will explain to local general courts, the 
issue of the application of a preventive measure in the form of detention and extension 
of detention and, in particular, make the following recommendations:

1. To refrain from accusatory bias and strictly observe the principle of an adversarial 
process when considering the prosecutors’ motions regarding detention or 
extension of detention. In particular, the court must assess not only credibility 
and sufficiency of arguments, presented in the motion, but also the availability 
of direct, concrete evidence which reasonably confirms the risks, indicated by 
the prosecutor in the motion. The court must also consider the relevance and 
validity of the risks at a particular time, i. e. analyse the situation as it develops; 
to provide a detailed assessment of the validity of the arguments, presented 
by the prosecution and defence.

2. To take due account of the person’s age, the health condition, the presence of 
minor children or relatives sustained by the person, as well as the duration of 
detention, as well as the existence of incidents of ill-treatment of the person 
in a detention facility.

3. To observe the principle of presumption of innocence, as a potential future 
guilty verdict against the person cannot be the sole argument for the court to 
apply the preventive measure in the form of detention or its extension.

In addition, we hereby urge the Supreme Court of Ukraine that it enshrine in the 
appropriate resolution of the Plenum, recommendations for local courts regarding 
the granting to persons, of the right to reasonable terms of criminal proceedings:

4. To comply strictly with the provisions of the CCP regarding the primary judicial 
proceedings, based on which, suspects or defendants are held in custody.

5. To expand the practice of the use (by courts) of sanctions, provided by law, 
against the persons involved in criminal proceedings who unjustifiably fail to 
appear at court hearings (in particular, apply compulsory appearance, monetary 
penalties, address the issue of disciplinary responsibility, etc.).

6. In case of failure to execute the law on compulsory appearance, the court 
must immediately raise the issue of bringing the officials who are guilty of 
inaction, to disciplinary responsibility, and address the prosecutor’s office 
with a request that such inaction be investigated into.
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7. To adhere to the principle of an adversarial process in the question of the 
obligation of the parties to the criminal proceedings to ensure the attendance 
of their witnesses at the court session. In the case of systematic absenteeism 
of witnesses of any party to the proceedings, the court must decide whether 
to continue the trial without these witnesses.

8. If suspects or defendants who are held in custody, are not transported to 
court without a valid reason, the court must address the issue of bringing 
appropriate officials to disciplinary responsibility.

9. When reviewing decisions of local courts, appellate courts should give at-
tention to incidents of violations by judges of reasonable time limits during 
the examination of the case, and address the High Council of Justice with a 
request that such incidents be verified and appropriate measures be taken.

We hereby request that the General Prosecutor of Ukraine initiate changes in 
the bodies of the prosecutor’s office, taking into account, in particular, the following:

10. Public prosecutors shouldn’t be subjected to punishment, pressure, sanctions 
or criticism by the leadership for a justified refusal to send a case to court; for 
refusal to maintain charges during the trial; for refusal to appeal the acquittal 
if there is no objective evidence of guilt.

11. Principles of the evaluation of the work performed by prosecutor’s offices, need 
to be changed drastically. Also, the Soviet-era approach to evaluation, which 
is based mainly on the pursuit of statistical indicators, should be abandoned.

12. Prosecutors in criminal proceedings are obliged to initiate a change of a 
preventive measure to such which isn’t connected with detention, in case 
when there are appropriate grounds to do so, and, in particular, in cases of 
violation of the right to reasonable terms of criminal proceedings; in cases 
when a detainee has been subjected to torture in a detention facility, as well 
as in case of poor health condition and elderly age of the detained person.
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We hereby appeal to the Verkhovna Rada of Ukraine with proposals that amend-
ments be introduced in the Code of Criminal Procedure of Ukraine, concerning the 
following issues:

13. Increase the guarantees of procedural independence of the prosecutor in 
the criminal proceedings by introducing a ban on the exertion of pressure on 
him from the leadership, and a ban on disciplinary responsibility for making 
informed decisions to refuse to refer the case to court or withdraw charges 
during the trial due to the lack of proof of guilt.

14. Due to the common practice of opening criminal cases by prosecutors against 
judges for handing down ‘inconvenient’ decisions (including acquittals), change 
the order of the initiation of a criminal case against a professional judge under 
Art. 375 of the CC (‘Handing down of knowingly unfair sentence, judgment, order 
or decree by a judge (judges)’). We suggest that the initiation of a criminal case 
under Art. 375 of the CC be only possible upon the consent of the High Council 
of Justice, following the receipt of an appropriate request by the prosecutor.

15. To supplement the list of persons to whom the court may apply compulsory 
appearance, including victims.

16. To grant the right to a person, acquitted by court, to whom the preventive 
measure of detention had been applied, for monetary compensation, stating 
the specific amount of such compensation for each day of detention and the 
order of its receipt.
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IN UKRAINE IN VIOLATION
OF REASONABLE TERMS 
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Under the auspices of the Ukrainian Bar Association, the 
Open Dialog Foundation has prepared a report on the issue of 
prolonged pre-trial detention in Ukraine due to the violation 
of reasonable terms of criminal proceedings. The project 
was implemented with the funds from a grant bestowed by 
the Netherlands Organisation for Scientific Research. 

The report analyses the characteristic features of the work 
of prosecutors and courts, that lead to violations of the 
right to reasonable time limits. The authors suggest ways 
to address the accusatory bias in the work of judges and 
prosecutors, and the problem of prosecutors’ unofficial duty 
to seek a guilty verdict by all means (even in the absence of 
proof of guilt). The report focuses on actions of the people 
involved in the proceedings, and organisational flaws in the 
work of the courts, leading to delays in judicial proceedings.

The study provides the latest statistical data and presents 
17 cases, which describe the situation of persons held in 
custody for several years (in some cases – even 8 to 10 
years). These proceedings were marred by gross violations 
on the part of the investigative bodies, and cases of the 
exertion of torture on detainees in order to force them to 
make confession statements.

The Ukrainian Bar Association and the Open Dialog Foundation 
developed recommendations for the state authorities, as well as 
proposals to amend the Code of Criminal Procedure in the part 
regarding the right to reasonable terms of criminal proceedings.


	ВСТУП
	ТРИМАННЯ 
ПІД ВАРТОЮ ТА РОЗУМНІ СТРОКИ КРИМІНАЛЬНОГО ПРОВАДЖЕННЯ:
короткий огляд законодавства
	2. 1
	Розумні строки кримінального провадження
	Надмірно 
тривале тримання під вартою
	2. 3
	Практика Європейського суду з прав людини

	ПОРУШЕННЯ РОЗУМНИХ СТРОКІВ КРИМІНАЛЬНОГО ПРОВАДЖЕННЯ
В УКРАЇНІ
	Загальна ситуація з порушенням права на розумні строки
	3. 2
	Особливості роботи прокуратури і судів, які стають чинниками затягування розгляду кримінальних проваджень
	А) Негласний обов’язок прокурора за будь-яку ціну добиватися обвинувального вироку
	Б) Обвинувальний ухил у роботі суддів
	В) Організаційні недоліки у роботі суддів

	3. 3
	«Закон Савченко»

	РОКИ У СІЗО 
БЕЗ ВИРОКУ: 
КЕЙСИ
	4. 1
	Неналежні умови утримання в СІЗО
	Аналіз кейсів

	РЕКОМЕНДАЦІЇ

